Technology law scholars have recently started to consider the theories of affordance and technological mediation, imported from the fields of psychology, human-computer interaction (HCI), and science and technology studies (STS). These theories have been used both as a means of explaining how the law has developed, and more recently in attempts to cast the law per se as an affordance. This exploratory paper summarises the two theories, before considering these applications from a critical perspective, noting certain deficiencies with respect to potential normative application and definitional clarity, respectively. It then posits that in applying them in the legal context we should seek to retain the relational user-artefact structure around which they were originally conceived, with the law cast as the user of the artefact, from which it seeks certain features or outcomes. This approach is effective for three reasons. Firstly, it acknowledges the power imbalance between law and architecture, where the former is manifestly subject to the decisions, made by designers, which mediate and transform the substance of the legal norms they instantiate in technological artefacts. Secondly, from an analytical perspective, it can help avoid some of the conceptual and definitional problems evident in the nascent legal literature on affordance. Lastly, approaching designers on (2018) 15:1 SCRIPTed 4 5 their own terms can foster better critical evaluation of their activities during the design process, potentially leading to more effective 'compliance by design' where the course of the law's mediation by technological artefacts can be better anticipated and guided by legislators, regulators, and legal practitioners.
Introduction
Technology law scholars have recently started to consider the theories of affordance and technological mediation. This is a welcome development, showing a sensitivity to the inherently cross-disciplinary nature of both normative and positive enquiries into technology regulation. These theories have been used to explain how the technologies which embody law have affected its development, and more recently in attempts to cast the law as an affordance per se. The success of these approaches has been mixed. Controversies in the literature on affordance theory around definitional clarity and breadth of application are apt to be repeated in the legal sphere if the concept is not used with care.
In an effort to avoid some of these problems, this exploratory paper contributes to the burgeoning legal literature in this area whilst remaining faithful to the two theories' origins in the world of material artefacts and their design. The locus of the enquiry is the field of 'compliance by design', which is concerned with ensuring the design of technical architectures is faithful to, or isomorphic with, legal and regulatory norms.
2
A major issue is how, as nonlawyers, designers can integrate an appropriate sensitivity to the law within their processes. The concept of affordance already has a significant presence in the design sphere, so its consideration from a legal perspective might suggest one For a discussion of the concept of isomorphism, or "well defined correspondence" between the legal and technological domains, see Trevor Bench-Capon and Frans Coenen, "Isomorphism and Legal Knowledge Based Systems" (1992) 1 Artificial Intelligence and Law 65- 86. mechanism by which this challenge could be met: if lawyers adopt design language and concepts in their critiques of technological artefacts, we might move a step towards bridging the gap between these separate but fundamentally intertwined worlds.
The paper builds on Mireille Hildebrandt's work on "legal protection by design", in her discussion of which she refers only in passing to "detecting, configuring or designing affordances that are compatible with specific legal norms".
3
Here I sustain the focus on the concepts of affordance and mediation, taking it beyond Hildebrandt's seminal analysis of the technological embodiment of law and the increasing threat it poses to legality.
I begin by summarising affordance theory and technological mediation with a view to avoiding the definitional confusion that has been evident in the legal treatment of these concepts -if they are to provide a fruitful means of interfacing between the worlds of design and law, clarity from the outset is a necessity. In light of that analysis, I then consider how code is both more, and less, than law. This leads me to the first argument of the paper: that code's characteristics render law merely a user of technological artefacts. From that perspective, we can come full circle to an understanding of law which fits into the relational analytical framework of affordance and mediation theory, asking what it is that a particular technological artefact affords (or should afford) the law-as-(mere)-user when it mediates the operation of the latter through the materialities of its architecture. 
Affordance
The facilitation of a particular action or behaviour by an artefact's design to a particular user is known as an 'affordance'. The concept was originally developed in the late 1960s by the perceptual psychologist James Gibson, who defined affordance as what an artefact "offers the animal, what it provides or furnishes, either for good or ill."
4
It was later developed and introduced into the design sphere by Donald Norman, who defines it as "a relationship between the properties of an object and the capabilities of the agent that determine just how the object could possibly be used."
5
Individual affordances can be both positive and negative, which is to say beneficial and injurious to the user, 6 each to varying degrees. Gibson is careful to avoid the value judgements suggested by the terms "positive" and "negative", stating instead that such descriptions can be applied objectively if "their meanings are pinned down to biological and behavioural facts". So, for example, a fire can afford both the warmth that is necessary to life, but it can also afford burning, which implies injury and, potentially, death.
7
The extent of the benefit or injury will depend on the user in question. Affordances are therefore not objective physical properties of the artefact, but rather they arise on-the-fly through the relationship between it and a particular user, as governed by those properties. Gibson illustrates this relationship through the examination of a hypothetical walking surface: Although Gibson was concerned with organisms generally (see the quote infra), humans are the agents with which I am concerned, and so I hereafter I use the term 'users'.
Note that the four properties listed -horizontal, flat, extended, and rigidwould be physical properties of a surface if they were measured with the scales and standard units of physics. As an affordance of support for a species of animal, however, they have to be measured relative to the animal.
They are unique for that animal. They are not just abstract physical properties. They have unity relative to the posture and behaviour of the animal being considered. So an affordance cannot be measured as we measure in physics. 8 Thus, a surface that affords support to a domestic cat (it is "walk-on-able"
9
) may or may not do the same to an adult elephant; the particular mix of physical properties and the size and weight of both animals will determine which animal is afforded what capabilities. It can be seen, then, how the concept highlights the inherent and simultaneous objectivity and subjectivity of an artefact's potential effects in the world. As Norman puts it, [t] he presence of an affordance is jointly determined by the qualities of the object and the abilities of the agent that is interacting. This relational definition of affordance gives considerable difficulty to many people. We are used to thinking that properties are associated with objects. But affordance is not a property. An affordance is a relationship. Whether an affordance exists depends on the properties of both the object and the agent. 10 Importantly, an affordance need not be perceived in order to exist; it is an objective fact about how the properties of the artefact and the user relate to one 8 Ibid., p. 120 (emphasis supplied).
Ibid., p. 119. 10 Norman, supra n. 5, p. 11 (my emphasis).
another.
11
Affordances are potentials that may not be within the user's awareness and may never be realised, but nevertheless the relationship is always present and ready to be acted upon for as long as the properties necessary for it obtain in both the artefact and the user. 12 This is what Norman has subsequently referred to as real, as opposed to perceived, affordances. 13 For example, a particular fruit may afford nutrition to a particular species of animal, but if the animal is unaware of this the relationship will never be fulfilled, despite its extant potentiality. Perceived affordances are those which the user 'picks up on', which, as the example just given demonstrates, do not necessarily represent the full range of relationships that exist between her and the artefact in question. The distinction is important in the online context because, as Norman puts it, "in graphical, screen-based interfaces, the designer primarily can control only perceived affordances [because] the computer system already comes with built-in physical [i.e. real] affordances". 14 Although Norman is not approaching the question primarily with the underlying instrumentality of software (as opposed to visual) design in mind, his comment hints at an important truth about the power of the designer to control users' 11 Ibid., p. 13. In an interesting discussion of robotics and artefact-artefact affordances, Maier perceptions through the choices they make when they constitute the interface. ).
Disaffordance
This notion of the positivity or negativity of affordances discussed above refers to the outcome occasioned by the affordance. This should be distinguished from both (i) the objective fact that interaction is prevented and the relationship therefore does not exist, in what Norman terms an "anti-affordance",
16
and (ii) the subjective misapprehension as to the existence of that relationship, where the user misinterprets the information she is receiving and believes there to be a relationship between herself and the artefact when in fact there is none (or not the one she believes there to be). Both Gibson and Norman provide the example of a glass pane covering an opening, which gives the user the erroneous impression of the affordance of passage, while the other (Norman's "antiaffordance") points simply to the objective fact that there is no such affordance, whether the user is aware of this or not. 
20
This topic will be returned to below in part 5.2.
Re-iterating the original definition, Gibson's negative affordance is concerned with the 'ill' that is offered, provided, or furnished by the artefact. 
21
He suggests the term 'disaffordance' to describe these constraints, which he defines as "either products with functionality deliberately removed… or with the functionality deliberately hidden or obscured to reduce users' ability to use the product in certain ways, or a combination of the two." that the stairs either simply do or do not afford climbing for a particular user.
29
Davis and Chouinard suggest that affordances can be characterised as one of six mechanisms: request, demand, allow, encourage, discourage, and refuse. One can see how these mechanisms enforce the idea of relationships, which Norman noted caused such difficulty. Adding one of these modifiers adds useful depth to the bare concept of affordance, enabling a more intuitive understanding of a given user-artefact relationship. Returning the example of stairs mentioned above, they allow the able-bodied to climb, discourage careless climbing (if they are particularly steep), and refuse climbing to those who are wheelchair-bound.
Here we get an immediate sense of three normative affordance relationships that exist between the artefact and three hypothetical classes of user.
Considered through these affordance mechanisms, it becomes easier to discern the particular makeup of a given artefact's set of affordance relationships. 
Technological mediation
Postphenomenology is an area of science and technology studies (STS) which explores the relationships between individuals and artefacts, with an emphasis on the materiality of artefacts per se and not just as elements that are subsumed in a broader, non-technological (social) assemblage. which is, as postphenomenological thought has it, the co-constitution of reality.
The user and the artefact, in bringing together their particular characteristics, constitute a new reality through their relationship. One can see the parallels with the theory of affordances; indeed, affordances are the individual building blocks that, taken in aggregate, make up the totality of technological mediation between a particular artefact and a particular user. 35 We can conceptualise the relationship as in Figure 1 below, where the user's experience of reality is an output of the mediating function TM().
Transformations
The user's experience of reality is transformed by these mediating relationships.
The technological mediation of perception amplifies or reduces what can be comprehended of reality, while the technological mediation of action invites or inhibits behaviour. In both cases these mediations constitute transformations of reality as it is understood by the user, demonstrating what Verbeek calls "an important aspect of the non-neutrality of technology". Some examples serve to illustrate the concept. First, Ihde contrasts the technological mediation of a fountain pen and of a word processor.
37
The former imposes a slower style that inclines the writer towards taking time and considering her sentences before putting pen to paper, while the latter permits something closer to the speed of the spoken word, with additional facilities that allow for the composition to be edited, moved around, and refactored efficiently and easily. Neither the pen nor the word processor determine the mode of writing -both enable writing that is anywhere between slow and considered, and fast and careless -but their respective intentionalities "promote or evoke a distinct way of writing."
38
Towards the more overtly political end of the mediation spectrum,
Verbeek provides an evocative example, describing how the mayor of the Romanian city of Cluj sought to have the rakes of municipal employees shortened so that they could no longer lean against them, thus discouraging "laziness". In Verbeek's description of the situation, "[t]he rake mediates the relation between the workers and the public gardens; it is not merely a means but plays an active role in the way this relation takes shape." 39 Langdon Winner's discussion of Robert Moses' bridges on Long Island suggests a similar politicisation of artefacts -in that case, the bridges were reportedly designed intentionally to be too low for public transport to pass beneath them, thus preventing those reliant on public transport (which at the time meant to a disproportionate degree racial minorities and those in poverty) from accessing the public beaches which the roads that ran under the bridges led to. 
Technological intentionality
According to postphenomenology, technological intentionality has two senses.
The first is the 'intention' (program of action, in Latour's language) inscribed into the artefact by its designer: Moses' bridges intend to prevent access by public transport vehicles and their passengers to public beaches; the shortened rake handles intend to prevent relaxed leaning; word processors intend the efficient and fast (re-)composition of texts. This first sense refers to "a certain directionality, inclination or trajectory that shapes the ways in which [artefacts] are used." 41 The second, hermeneutic, sense is more holistic. It points to how the human-world relationship is mediated by the artefact, and is concerned with the idea that humans and their worlds are co-constitutive. The individual's sense of her own agency, and of the possibilities in the world which that agency can interact with, are mediated by the artefact, thus blurring the line between When she sets out to achieve something, her perception of what she can do and what the world permits are mediated by the artefact, and thus so too are her understanding of her self and her world coconstituted through the lens of that mediation. 43 'The world' here is not an external truth; rather it is constituted by the particular individual who lives in it, as she is by it. The operation is mutual and bi-directional -she makes her world and her world makes her, and that 'making' is nudged this way or that by the technological mediation of artefacts. As Verbeek puts it, "[w]hat humans are and what their world is receive their form by artifactual mediation… [h]umans and the world they experience are the products of technological mediation, and not just the poles between which the mediation plays itself out." 44 We can gain a better understanding of the structure and effects of an artefact by considering it from a relational, rather than merely a functional, perspective. Affordance and mediation provide tools to help achieve this. 
Affordance and mediation
One can appreciate how the concept of technological mediation relates to affordance. Thus, affordances can be seen as the underlying building blocks of mediation; they are one way of thinking about and labelling the 'scripts' which, through their translating mechanism, come together in aggregate to make up the mediating power of the artefact in the co-constitutive relationship between the user and the world. Whereas affordances are neutral facts, when they come together in this way they gain normative significance when considered through the postphenomenological lens of technological mediation. 47 Ibid., p. 415 et seq.
Law and affordances
Recent work bringing affordance and postphenomenological theory into the legal sphere represents a welcome development in technology law scholarship, demonstrating a greater willingness to interface with other disciplines in the pursuit of better understanding and normative outcomes. As Julie Cohen has stated, "one cannot explain how code regulates -and, critically, how it comes to regulate one way or another -without harnessing the insights of STS." In the same paper, he applies the theory to the market, architecture (the technological section), and norms. Those conversant in the literature on software regulation will immediately recognise the four Lessigian "regulatory modalities"
48 Cohen, Configuring the Networked Self, supra n. 27, p. 27. 49 Calo, "Can Americans Resist Surveillance?", supra n. 27, p. 29.
in the way Calo groups his consideration of affordances.
50
It is not clear why he does so, especially since Calo himself agrees that the four modalities are limited, and that "obviously missing are many other means of action and expression, such as art, protest, civil disobedience, and education". 51 If we are to adopt STS perspectives in our consideration of how software regulates, as Cohen suggests we should, it is incumbent that we cast off the liberal lens of the New Chicago School, and instead adopt not just agnostic perspectives on sources of regulation but also ones which are sensitive to context and the situatedness of the actors involved.
52
This is the aim of theories of technology, including affordances, actor network theory (ANT), and postphenomenology, which seek to identify the actual material effects of artefacts in particular contexts, eschewing any overarching ideological viewpoint.
53
Although Calo is explicitly concerned with the law per se as an affordance, rather than with what technological artefacts afford it (as is the approach of this paper), it is nonetheless instructive to consider his analysis. Unfortunately, he runs almost immediately into a methodological obstacle. Discussing the courts, he suggests that "in theory, then, courts afford individuals and groups a number of ways to challenge surveillance."
54
To query properly what a court affords, at a level which means more than simply "provide", would require in-depth analysis across many fields of enquiry -not just the substance of the norms being litigated in that court, but also for example economic considerations (the socioeconomic 50 Lawrence Lessig, 'The New Chicago School ' (1998) Each of these is itself a potentially deep and rich enquiry, involving multiple overlapping and contingent affordances and mediations, each shifting according to the particular characteristics of the litigants in question. In short, the claim that "courts afford ways to challenge surveillance" seems both to oversimplify the deeply complex, situated, and contingent realities of such institutions, and to deprive the concept of affordance of substantive analytical content.
55
Calo later suggests that "we all wind up with the affordances of the accused criminal, who is in certain respects our lowest common denominator."
56
This would seem to demonstrate some of the definitional confusion referred to by Davis and Chouinard, discussed above in part 2.1. Although Calo's ordinary meaning is clear, from the perspective of affordance theory it is not clear who is affording what to whom in this context. We have seen that affordances (and technological mediation more generally) are concerned principally with relationships. The affordance is a relationship between an artefact and an organism (a user). It may also exist between two people, or between two artefacts. In Calo's example, does the criminal accused afford every individual in the 55 As Faraj and Azad suggest, "the affordance perspective is less about intuitive design and more about recognizing the unexpected, situated, and emergent actions that actors may want to engage in with their devices". This would seem to imply the need for a more nuanced treatment of the relationship between an artefact and a user than that which Calo adopts. See Faraj and Azad, supra n. 12, pp. 251-252. 56 Calo, "Can Americans Resist Surveillance?", supra n. 27, pp. 35-36. greater population something, in a series of one-to-one relationships? Or is it the accused who is afforded something by the law, or perhaps by the social and/or material processes of the court? Or does his or her experience result in new affordance relationships arising between the institutions of law and individual members of the citizenry? At the very least, there is a lack of clarity here. At worst, adopting the concept at such an abstract level adds little of value to our analysis.
In another recent paper Calo returns to affordance theory in the context of privacy. Again, he invokes law per se as an affordance, but his analysis is unconvincing -he introduces this discussion with the claim, in relation to peopleas-affordances, that "many factors -social, physical, technical, cultural -mediate these affordances". Stephens and in Fuller's fictional story, the very fact the accused parties survived means they were by definition afforded nutrition by the bodies of their unfortunate victims, notwithstanding the legal controversies that ensued (which included, in both cases, their ultimate conviction for murder). The affordance of nutrition and the legal consequences were separate concerns. 61 The proper separation of these two relationships is considered further below in part 5.2. one reason to retain the focus on concrete artefactual affordance; if we concern ourselves with the affordance relationships between complex entities that consist of many situated elements ('law', 'court', 'human'), we might end up facing the impossible task of drawing connections between the shifting constituent parts of two moving targets.
Admittedly, Calo does point out in the papers cited above that his discussion is limited in scope, and that he is merely introducing the concept to the legal sphere and only in the context of privacy and surveillance. Whether such an approach would have analytical value is worth exploring. This paper is concerned with the compliance of technological affordances with the law, however, and so this kind of generalised theoretical discussion is outwith its scope. As will be appreciated from the preceding section, however, if the theory is to retain any analytical value it is important to identify clearly who and what is involved in the affordance relationship: there is an important qualitative difference between considering law per se as an affordance, and using affordance theory to deepen our enquiry into the legally-relevant effects of non-legal artefacts.
62 Calo, "Can Americans Resist Surveillance?", supra n. 27, p. 31.
Law as a product of affordance
Across a range of publications Hildebrandt sets out one such analysis, combining technological affordance with a legal-historical perspective. She charts in detail the development of the technological affordances of text and the printing press, and how these have in turn resulted in what she calls modern law, or "law-aswe-know-it". 63 Hildebrandt uses technological affordances to chart the evolution of law, going on to elaborate a crucially important warning about how law-aswe-know-it might develop in ways which are antagonistic to constitutional democracy. The methodological novelty is in observing how the affordances of a particular technological embodiment of law, namely printed text, have affected how law has developed in certain ways which have led to the mature and stable set of institutions and concepts we today take for granted. 64 Her warning concerns how the normative evolution of the law will change as that embodiment shifts from text to "smart technologies": vis-à-vis the law, the affordances of those two embodying technologies, printed text and smart technologies, do not necessarily correspond, and the question is how we can respond to the differences, whatever they may turn out to be. Hildebrandt's concern, with which it is difficult to disagree, is that the latter embodiment has the potential seriously to undermine those institutions of legality which have become the bedrock of societies built around constitutional democracy.
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If we are to heed this warning we need a way of testing for its effects; the ways in which a particular technology affords, or does not afford, the normative elements of modern law are what is in question in Hildebrandt's analyses. The irony is that she deploys the theory of (technological) affordance in her diagnosis of the problem, but not in her prescriptions for a solution, despite technological ("smart") artefacts being both at the core of her concerns, and the quintessential subject for contemporary application of the theory, it having been imported squarely into the world of design by Donald Norman. This absence might be what Calo is referring to when, in his review of Hildebrandt's book, he laments that her argument is not arranged more closely around an overarching theory of affordance, despite her already having "the scaffolding for such a thesis".
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Although the value of her application of affordance theory to the diagnosis of the problem is evident, it is curious that she does not continue that method of analysis in her prescriptions for what she calls "legal protection by design"
('LPbD'): she opens the door, but does not step through it.
Text, and the printing press as its enabler, have resulted in the legal system as we know it, complete with the normative commitments which constitutional democracies have been built around and come to rely on. LPbD is concerned with maintaining those commitments through a sensitivity both to what enabled them to come about, and how they can be sustained, or if necessary re-imagined, in the 65 She states her thesis most succinctly in Hildebrandt, "Law As an Affordance", supra n. 27, p. 119. new medium in which law is increasingly being embodied. Hildebrandt defines LPbD as a way to ensure that the technological normativity that regulates our lives:
first, is compatible with enacted law, or even initiated by the democratic legislator; second, can be resisted; and third, may be contested in a court of law. 67
The question is how to achieve these aims, which Hildebrandt acknowledges represent a "vertiginous challenge to traditional doctrinal research methods within legal scholarship and to the scientific methods of computer science, requirements engineering and electronics." 68 It is to this end that this exploratory enquiry hopes to contribute. Affordance theory has already assisted Hildebrandt in diagnosing the problem; it has the potential to assist in solving it.
Operation versus formation of law
In a response to a set of reviews of her book Smart Technologies, 69 Hildebrandt makes explicit an important distinction that I believe is missing, or at least only implicit, in the book itself, between (i) law as an affordance, and (ii) the affordances of law.
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Again, the importance of terminology is clear. In the former case, law is the relationship between two entities -the technology of embodiment (text and the printing press) and society. Law does not afford; it is the affordance. 67 Hildebrandt, Smart Technologies, supra n. 3, p. 218. In an earlier paper written with Bert-Jaap Koops, Hildebrandt discusses "ambient law", apparently a precursor term for LPbD, which is defined similarly as "the technological articulation of legal norms as a form of democratic legislation, requiring both democratic participation and built-in safeguards that guarantee the contestability of the decisions made within the legal-technical infrastructure". See Hildebrandt and Koops, supra n. 64, p. 446. 68 Hildebrandt, Smart Technologies, supra n. 3, p. 218. 69 Hildebrandt, Smart Technologies, supra n. 3. 70 Hildebrandt, "Law As an Affordance", supra n. 27.
Written and printed text have, over time, afforded society or the collective the law-as-we-know-it. This is the dialectical first branch of Hildebrandt's thesis.
In the second branch, law-as-we-know-it has arisen as a set of institutions and processes which, taken together, afford certain things to certain agents. This is the way in which Calo uses the concept, although it bears repeating that in this case the law is not an affordance per se, it is one of the entities between which the affordance relationship arises -the other being the citizen, or the legal person.
The institutions of law afford the citizen legality. This is the second branch of What if we extend the second branch of Hildebrandt's thesis to continue the analysis of technological affordances, but instead look beyond the formation of law through technological artefacts, towards its daily operation through them?
To do so will require a steadfast focus on the relationality of affordance, and if we are to avoid introducing tertiary agents to the relationships so identified, It could be argued that Calo succumbs to this in his discussion of the affordances of courts, mentioned above, when he invokes more than two parties in his analysis: (i) the law, (ii) the artefact (a court), and (iii) the litigant (or accused). On the value and necessity of viewing technological affordances as relational, rather than as "bundles of features" that are insensitive to the characteristics of the user, see Faraj and Azad, supra n. 12.
The reason it is the artefact that is used by the law, and not the opposite position, is that the regulatory power of law is fundamentally undermined by the instrumental power of designers. Law's hegemonic grip on the promulgation and enforcement of rules is now profoundly at risk, 73 and because of this the legal world might benefit from a shift away from a solipsistic and positivist belief in law as both omnipotent and somehow invulnerable to context. 74 Perhaps nowhere is such a perspective less accurate than in contemporary developed liberal societies, reliant as they have become on privately-ordered, black-boxed technical infrastructures.
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For the purposes of applying affordance theory, and perhaps even generally,
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we in the legal academy should submit more fully to the (perhaps uncomfortable) idea that the designer of the online artefact is the true sovereign, and the law is, in fact, merely another one of its users. law-as-we-know-it.
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In direct reference to online technologies, they write that [i] nstead of analysing the causes of its impotence, however, the law rather naïvely continues to perceive the Internet as a matter of law, which poses certain problems to the legal order. The law is thus blind to its own dependency on the computer medium as well as to its structural homologies with it. 78 Law is instantiated in and by the technological artefact, and while those artefacts are themselves constituted to some extent by pre-existing legal precepts, in dayto-day operation the relationship is lopsided. Both law and technical artefacts and infrastructures "control mechanisms of inclusion and exclusion, access and nonaccess", 
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The immediacy and instrumental power of that medium and the implied sovereignty of the designer tip the balance inexorably away from law as hegemonic creator and regulator of reality.
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While the law continues to constitute a form of reality through legal facts, when faced with the instrumental juggernaut of architectural constitutionality its power is eviscerated. 82 The written law is but "a paper dragon in the age of the 'digital tsunami'"; 83 the social and rhetorical power of legal fictions make way for the representationalism of "digital virtuality" through which reality is by definition constituted by and through the machine.
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As Bruno Latour suggests, with the advent of computers "we are able to conceive of a text (a programming language) that is at once words and actions"; 85 when the text of the rule on the 'page' is source code, it no longer requires an interpretative step to constitute reality. 86 The end result is the collapse of adjudication into compliance.
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Technological mediation, and individual affordances as its building blocks, very literally "subject human conduct to the governance of rules".
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To a greater or lesser degree, the commercial entities which define that mediation and those affordances thus exercise sovereign-like power over users. Technical artefacts are not just law-like, they are simultaneously both more, and less, than law. More, because their instrumental power is far greater, owing to the representationalism of software code which necessarily becomes reality, collapsing the hermeneutic gap. Less, because, as Hildebrandt observes, they lack the normative mechanisms that keep their textually-bound legal sister in check.
Vismann and Krajewski's juridification of technical architectures runs even deeper than this. They posit the role of a "programmer of the programmer" ('PoP'), who sits earlier in the design chain, enforcing architectural compliance on the designer of the user-facing technological artefact.
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The PoP does this through the design of chip architectures, programming languages, and 89 Nagy and Neff, supra n. 12, p. 4. As Grimmelmann suggests in relation to social networking platforms, "sovereigns of software have absolute and dictatorial control over their domains." See James Grimmelmann, "Anarchy, Status Updates, and Utopia" (2014) integrated design environments, creating the underlying constitutional setting within which the product designer must herself operate. The mediation of the user's reality is preceded by the mediation of the designer's; how the PoP architects the languages and tools with which consumer artefacts are designed creates a backdrop of mediation and affordance that affects and channels the underlying mechanisms of artefact production.
A parallel thus begins to emerge between the legal public and the technological private: the mediating decisions of the PoP create fundamental rules (a 'constitution') which constrain and enable the activities of designers within their development environments ('parliament'), which in turn affect the design-rule choices that are subsequently made ('legislation') and how these affect the user ('citizen'). Without dwelling too long on the metaphor of the PoP, it hopefully adds some depth to the understanding of how easily legal constitutions are supplanted by their technological counterparts. 
The mediation of law by technological artefacts
The first step in ameliorating the blindness of law referred to by Vismann and Krajewski is for it to accept the uncomfortable realities of its place in the power structures being fomented by online artefacts and infrastructures. Only then can it begin to respond intelligently to the material practices, and commercial incentives, of those who design and implement those technologies. Hildebrandt's LPbD represents a major push towards this realisation.
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The question is where But the system was (famously) not fool-proof -users with even minimal technical knowledge could easily circumvent the system by preventing the thenstandard 'autorun' feature of Windows operating systems.
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The mediation of law through the mediation of reality then reduces to mere discouragement at best, and allowance at worst: by affording the user copying, the law is not afforded isomorphism by the artefact (in the form of an architecturally instrumentalised blanket prohibition on copying).
The artefact mediates both reality for the user, and the substantive law.
Law's reality is transformed by the technical artefact in the way in which it coconstitutes the user's reality. Returning to the model from above, in the case of the Sony BMG DRM the technological mediation of law (TM(law)) did not match the technological mediation of reality (TM(reality)); the law-system expected refusal of copying, and the reality for the user as co-constituted by the artefact was not isomorphic with this -she was able easily to make such copies.
That fact that many users will have been unaware of the easy work-around means that their reality matched the law; TM(law) and TM(reality) were isomorphic, and their behaviour was constrained as expected. The extent to which the law can tolerate non-compliance will vary between norms, depending on the aims of the legislator and the seriousness of the ill it is designed to avoid. By positioning the law as a user in this way, the law-system looks for certain characteristics in the technology in and through which it is embodied, much like a human user does when she wants to achieve something with a particular online artefact. 98 By enquiring as to the expectations of the legal norm, and how the technical artefact can meet those expectations (how it can afford them), we can think about how to improve architectures during the early stages of a product's design. This is in line with initiatives like the EU law-mandated data protection by design and by default, which requires data controllers to implement "appropriate technical and organisational measures" in their design processes so as to implement the data protection principles. 99 Depending on how the expectations of the law are couched for the purposes of affordance (either in terms of the substantive content of the norm, or towards more diffuse principles of legality, akin to LPbD 100 ), we as lawyers can engage directly with the design world on its own terms. Building a narrative around an imagined user persona is common practice in design processes, 101 but since the law is (at least in the mid-term) a fixed entity in a way a real user is not, identifying its requirements and how the artefact might afford it compliance is perhaps a less complicated task.
102
The mode of thinking which affordance theory foments is apt to identify what an artefact in fact does, over and above its intended function. 103 Looked at from a compliance perspective, external legally-problematic effects might thus be avoided, for example the privacy invasion occasioned by the Sony BMG DRM systems.
104
The latter is a negative affordance in the Gibsonian sense, from the perspectives of both the law-as-user and the human user: the law, and constitutional democracy more generally, are 'injured' by non-compliance; the human by her privacy being undermined.
Approaching the compliance by design conundrum from such a perspective means the designer is not wrenched from her natural habitat and expected to become a quasi-lawyer; rather she can work with the conceptual tools of her trade, as can those in the legal world.
105

Conclusion
The application of affordance theory in the legal realm has promise, but as it develops this nascent literature must be careful to avoid the pitfalls of definitional confusion and overbroad application warned of in the design sphere. 
